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IRVING, J., FOR THE COURT:

1. WilliamBruce Thornhill entered into aproperty settlement agreement withhisformer spouse, Alice
Thornhill, and agreed to maintain alife insurance policy for the benefit of the parties minor child, Micheel
Bruce Thornhill. William later added his new wife Jean as co-beneficiary of the policy. Upon William's

degath, the insurance company pad haf of the insurance proceeds to Michad and the other hdf to Jean.



Theresfter, Michad filed a petition, asserting his rightsto al of the funds. Jean filed amotion to dismiss
Miched’s action. In response, Michad filed a motion for summary judgment. The chancdlor granted
Jean’s motion to diamiss, and denied Michad’s motion for summary judgment. Aggrieved by the
chancellor’ s decison, Michagl now apped's and presents the fallowing issue for our review: whether the
court erred in granting Jean’ s motion to dismiss and in denying his motion for summary judgment.
92. Wefind thet the trid court erred indismissng Michad's complaint athough we find no error in the
refusa of the court to grant summary judgment to him.

FACTS
113. William and Alice were divorced in 1992. Pursuant to aproperty settlement agreement, William
agreed to maintain a life insurance policy for Michael. The property settlement agreement specificaly
provided that “William Bruce Thornhill shal continue to provide alife insurance policy, insuring hislife, in
the amount of $100,000.00, with the minor child of the partiesto be the named beneficiary thereon . . .
Shortly thereafter, William married Jean F. Thorhill and added his new wife as co-beneficiary of the
exiging life insurance policy, thus making Michadl and Jean co-beneficiaries of the policy.* William died
in November 1997, and the insurance company paid one-hdf of the proceeds to Michad and the other
one-hdf to Jean.
14. Under the beief that Williamdied intestate, Michael petitioned the chancery court for gppointment

asadminigrator of hisfather’ sestate, and the court entered an order on February 24, 1999 gppointing him

William also executed a will in which he gppointed Jean guardian of Michad’s estate. The will
stated inpertinent part: “ Inthe event a court of competent jurisdiction determinesthat some other individud
should be the guardian of Michadl Bruce Thornhill, I direct that Jean Ellen Ford Thornhill nonetheless be
the guardianof his estate insofar as the estate contains any property, red, personal, or mixed, that goesto
Michadl Bruce Thornhill as abeneficiary, of any life insurance policy insuring my life, or as abeneficiary of
any banking account on which| was a co-tenant during my lifetime or as a grantee, devisee, or heir of any
other property in which | held an interest during my lifetime.
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adminigtrator. Jean filed an objection to Michad’ s petition, and the court gppointed Jean executrix of her
husband' s estate on August 9, 1999. A noticeto creditors was first published in the newspaper on April
7, 2000. On August 30, 2000, Miched filed an objection to the find accounting and digtribution of his
father’s estate, dleging that he was entitled to dl of the insurance funds and that the remaining funds in
Jean’ s possession should be an allowable clam againg his father’ s etate.

5. Miched then filed acomplaint inthe Lamar County Circuit Court on December 21, 2000, aleging
that he was entitled to the vaue of the life insurance policy pursuant to the judgment of divorce and property
Settlement agreement. He asked the court to direct Jeanto release unto him the remaining proceeds of his
father’ slifeinsurance policy. The Lamar County Circuit Court transferred the action to the chancery court
on dune 7, 2001.2 On June 14, 2001, Michadl filed a voluntary dismissa of his objection to the fina
accounting and digtribution of his father’ s estate. William's estate was closed by court order on duly 5,
2001.2 Miched filed an amended petition on July 10, 2001, aleging that since Jean received a portion of
the proceeds from the life insurance policy, and the proceeds belonged to him, the proceeds received by
Jean were hdd in a condructive and/or a resulting trust for m. He stated that the resulting and/or
congtructive trust arose due to William's obligations to him and that Jean knew or should have known of
that obligation. Jean filed amotion on September 28, 2001, to dismiss Michad’s clam. Thereafter, on

March7, 2003, Michad filed amation for summary judgment on the issue of the life insurance proceeds.

2Although the actionwas transferred fromthe circuit court on June 7, itwasnot filedinthe chancery
court until June 21, 2001.

3Michad’s brief, and the chancellor's order granting Jean’s motion to dismiss and denying
Michad’s mation for summary judgment, both stated that William's estate was closed on July 5, 2001.
However, after athorough search of the record, we could not find an order dosing William' sestate on that
date.



An order granting Jean’s motion to dismiss and denying Michad’s motion for summary judgment was
entered on June 10, 2003. Additiond factswill be related during our discussion of the issue.
ANALY SIS AND DISCUSSION OF THE ISSUE

T6. Michadl argues that the chancery court erred in denying his motion for summary judgment and
granting Jean’s motion to dismiss. He further daimsthat since his father agreed to maintain a $100,000
life insurance policy for his (Michael's) benefit, his father entered into a binding contractual obligation.
Michad mantains that as a result, his father’s contractud obligations are binding upon his father’s heirs,
legateesand legd representative and are, therefore, enforcesble againgt Jean under atheory of constructive
trust.
q7. Jean, however, argues that dthough the provisons of the property settlement agreement were
contractual innature, and, therefore, binding upon Michad’ sfather, they are not binding upon her asathird
party. She further arguesthat adamthat Miched’ s father failed to meet his contractua obligation should
have been brought againgt his estate. She dso arguesthat, dthough Michae! filed an objectioninthe etate
and demanded the disputed funds, hisdam wastime barred since the objection was filed morethan ninety
days after the first notice to creditors.

Standard of Review
T8. The law is wel settled with respect to the grant or denid of summary judgments. A summary
judgment is proper “if the pleadings, depositions, answerstointerrogatoriesand admissons onfile, together
with the affidavits, if any, show that thereis no genuine issue as to any materid fact and tha the moving
party is entitled to ajudgment as a matter of law.” M.R.C.P. 56(c). “All that isrequired of an opposing
party to survive amotionfor summary judgment isto establisha genuine issue of materid fact by the means

avalable under therule” Lowery v. Guaranty Bank and Trust Co., 592 So. 2d 79, 81 (Miss. 1991)



(atingGalloway v. TravelersIns. Co., 515 So. 2d 678, 682 (Miss. 1987)). “In determining whether the
entry of summary judgment [is] appropriate, [the appdlate court] reviews the judgment de novo, making
its own determination on the motion, separate and apart fromthat of the trid court.” 1d. “The evidentiary
meatters are viewed in the light most favorable to the nonmoving party.” Id. “If after this examination, there
is no genuine issue of materid fact and the moving party is entitled to judgment as a matter of law, then
summary judgment is affirmed, but if after examining the evidentiary matters there is a genuine issue of
materid fact, the grant of summary judgment isreversed.” 1d.

T9. Smilaly, “[an appellate court's| standard of review for amation to dismissis wdl established.”
Black v. City of Tupelo, 853 So. 2d 1221, 1223 (14) (Miss. 2003). “A motion to dismissfor falureto
state adam under Missssippi Rulesof Civil Procedure 12(b)(6) raisesanissueof law.” Id. “[Anappdlate
court] reviews questions of law de novo.” Id. “When consdering amotion to dismiss, the dlegaions in
the complaint must be taken astrue, and the motionshould not be granted unless it appears beyond doubt
the plantiff will not be able to prove any set of factsin support of hisclam.” City of Tupelo, 853 So. 2d
at 1224 (citing Poindexter v. Southern United Fire Ins. Co., 838 So. 2d 964, 966 (Miss. 2003)).
110. Here, William and Alice entered into an agreement which expresdy provided for William's
maintenance of a life insurance policy in the amount of $100,000 for Michad. “Property settlement
agreementsarecontractua obligations.” In re Estate of Hodges, 807 So. 2d 438, 445 (126) (Miss. 2002)
(ating Prine v. Prine, 723 So. 2d 1236, 1238 (Miss. App. 1998)). “A true and genuine property
settlement agreement is [no] different from any other contract, and the mere fact that it is between a
divorcing husband and wife and incorporated in a divorce decree does not change its character.” Inre
Estateof Hodges, 807 So. 2d at 445 (citing East v. East, 493 So. 2d 927, 937 (Miss. 1986)). Although

William later changed Michadl's status as sole beneficiary to add Jean as a co-beneficiary, his origina



obligation to maintain a $100,000 policy with Michadl as the beneficiary remained. William, therefore,
violated the terms and conditions of his judgment of divorce. Sincethe property settlement agreement was
a binding contract, it was enforceable againgt William's estate in the probate proceedings as a breach of
contract action.
11. Having determined that the property settlement agreement was an enforceable contract against
William's estate, we must now determine if Michad’s daim againg the estate was submitted in a timdy
manner. Mississippi Code Ann. section 91-7-151 (Rev.2004) provides in pertinent part:

All daims againg the estate of deceased persons, whether due or not, shal beregistered,

probated and alowed in the court in which the | etters testamentary or of adminigtration

were granted within ninety (90) days after the first publication of notice to creditors. . . .
Here, the record indicates that a notice to creditors was first published on April 4, 2000. Theresfter, on
August 30, 2000, Miched filed a petition dleging entitlement to the remaining insurance funds. Clearly,
more than ninety days after the firg notice to creditors had eapsed when Michad filed his petition.
However, inour judgment, the inquiry does not end here. Wemust look at thefact that when William died,
Michad was a minor, and according to the terms of William's will, Jean was appointed testamentary
guardian of Michad's person and estate.
f12. The record does not inform us whether Jean ever went into court seeking to be appointed
testamentary guardian of Michad'sestate. Since neither party assertsthat this happened, we assumeit did
not. Nevertheless, Jean, asthe executrix of William's will, had an obligation to carry out the terms and
conditions of that will, one of which was to serve as Michad's guardian or make known that she was
unwillingor unable to do so. Further, in her capacity as guardian, she would have an obligation toinitiate

any and dl damswhich her ward, Michael, possessed againg hisfather's estate or againgt anyone else.



113.  Additiondly, it ssems to usthat snce Jean was designated Michel'stestamentary guardian, she was
in afiduciary rdaionship withMichad. Intha capacity, she not only had an obligation to initiate any and
al damswhich Michad may have had, but she had an obligation to initiate them timely. William died on
November 24, 1997. At that time, Michadl was nineteen years of age. Notwithstanding the provisonin
William's will naming Jean testamentary guardian of Michadl's person and estate, apparently Jean did
nothing until 1999 when Michad, thinking his father died intestate, gpplied for letters of adminidration. At
that time, Jean objected to Michad's gppointment, produced William's will, and asked to be appointed
executrix in accordance withthe provisons of the will. The court granted her request and, in early 1999,
appointed her executrix of William's estate. At the time of the appointment, Michael was sill aminor, only
twenty years of age.

114. Therefore, the questioniswhether onthesefacts, Michad'samended complant falstostateadam
upon which any rdief canbe granted. Thetrid court, in granting Jean's Rule 12(b) motion determined that
Michad'sdamwas time barred because he falled to fileadam againg William'sestate within ninety days
of the firgt publication of the notice to creditors. Whileit istrue that Michad did not file hisdaim againgt
the estate within ninety days of the first publicationof the noticeto creditors, it should be noted that, at that
time, Michad wasaminor. Any clam should have been filed on his behdf by his guardian unless he had
beenlegdly emancipated.* Assuming that Michael had not been emancipated, it wasincumbent upon Jean
to act in the absence of the appointment of another personas guardian. If there was aderdliction of duty
by Jean, she should be estopped from asserting the statute of limitations as a defense to Michad'scam

agang the estate. The matter is further complicated by the fact that the estate has been closed.

* The record does not shed any light onwhether emancipation had occurred or whether some other
person had been appointed guardian.



115. Neverthdess, and notwithstanding our determinationthat perhaps Jean should be estopped from
asserting the statute of limitations as a defense to Michad's dam againg the edtate, the question remains
whether Michael could prove any sat of evidence that would entitle him to relief againgt Jean in ether her
individud or officid capacity as the representative of William' sestate for her receipt and retention of half
of the proceeds of William's life insurance policy. There does not seem to be an easy answer.

116. In Spradling v. McCord, 830 So. 2d 1188 (Miss. 2002), the Mississippi Supreme Court
determined that a congtructive trust should be impressed againg the proceeds of an insurance policy which
the elderly widow of a decedent received despite her agreement in an antenuptia agreement with the
decedent that each of thar respective estates would descend to their children from previous marriages.
There, the decedent had left his wife from his previous marriage as the designated beneficiary of the
insurance policy. However, she predeceased the decedent, and the decedent never changed the
beneficiary before his death. Thus, the beneficiary was determined under the order of precedence of
beneficiaries as specified in Federa Employees Group Life Insurance Act (FEGLIA). That order of
precedence resulted in the widow being designated as the beneficiary.

917.  This Court determined that the proceeds were properly paid to the widow pursuant to the order
of precedence under the FEGLIA and that the decedent's children’s cause of action lay in a breach of
contract dam for the widow's violation of the antenuptid agreement by submitting the beneficiary dam
form. The McCord court rejected the rationale and decision of this Court and directed the imposition of
acongructive trust infavor of the decedent's children upon the insurance proceeds. McCord, 830 So. 2d
at 1203 (1138). In directing the imposition of a congtructive trugt, the court stated: "By the widow's own

admission, the insurance proceeds were intended to go to the children. As such, the widow's retention of



those proceedsis clearly unjust enrichment and the most gppropriate remedy isfor the court to impose a
congructive trust in favor of the children upon those proceeds.” McCord, 830 So. 2d at 1203 (137).
118.  WhiletheMcCord court imposed a congtructive trust, it did not gpply the criteria for the imposition
of the trust to the facts of the case. We note that "a congtructive trust is a means recognized in our law
where one who unfairly holds a property interest may be compelled to convey that interest to another to
whom it jusly belongs.” In re Estate of Horrigan, 757 So. 2d 165, 170 (125) (Miss. 1999) (citing
Allgoodv. Allgood, 473 So. 2d 416 (Miss. 1985)). "[I]t isthe rlationship plus the abuse of confidence
imposed that authorizesa court of equity to construct atrust for the benefit of the party whose confidence
hasbeenabused.™ Davidson v. Davidson, 667 So. 2d 616, 620 (Miss. 1995) (quoting Lipev. Souther,
224 Min. 473, 80 So. 2d 471, 475 (1955)). In McCord, the court never identified or discussed the
confidence that had been abused, and it rgjected the notion that the widow's reneging on the terms and
conditions of the antenuptid agreement provided a cause of action to the decedent's children.
Nevertheless, the court imposed a congtructive trust on the insurance proceeds.

119. Here, it is undisputed that under the terms of the judgment of divorce, al of the proceeds of
William's life insurance policy were supposed to go to Michad. Thereisno disputeasto thisissue. What
is unknown is whether Jean had a hand in changing the beneficiary designation to make her a coequa
beneficiary. Further, it isnot reveded in this record when Jean became aware that William was obligated
by the judgment of divorce to leave the entire proceeds of hislife insurance policyto Michad. Of course,
it can be reasonably argued that Jean at least had congtructive knowledge of this fact Snce judgments of
divorce are public documents.

920. Nevertheless, based on the facts presented here, and in light of the holding in McCord, it seems

to usthat Jean'sretention of the insurance proceeds might congtitute unjust enrichment. Therefore, wefind



that the trid court erred ingranting Jean's Rule 12(b) motion. Our finding on thisissue brings ustothe last
issue, and that iswhether the trid court dso erred in not granting Michagl's motionfor summary judgment.
Agan, based on McCord, we cannot say with confidence that Jean's prior knowledge of the terms and
conditions of the judgment of divorce or her rale, if any, in the changing of the beneficiary desgnation are
not materid factswhicharerdevant to a determinationas to whether she should be adjudged to have been
unjustly enriched. Since Jean's motion to dismiss was granted before these matters could be developed
through discovery, wefind no error on the part of the trid court in denying Micheel's motionfor summary
judgment.

21. Wemight add that it is not clear to us from the McCord decison whether the court's finding that
the widow was unjustly enriched was predicated upon her Sgning the antenuptia agreement or upon her
knowledge that the decedent wanted the proceeds of hislife insurance policy to go to his children. This
fact notwithstanding, however, wereverse the decisionof the tria court and remand this case for afull and
complete development of the facts and trid if warranted after gppropriate discovery.

122. THE JUDGMENT OF THE CHANCERY COURT OF LAMAR COUNTY IS
AFFIRMED AS TO THE DENIAL OF SUMMARY JUDGMENT ON BEHALF OF THE
APPELLANT AND REVERSED AND REMANDED ASTO THE GRANT OF APPELLEE'S
MOTION TO DISMISS. ALL COSTS OF THIS APPEAL ARE ASSESSED TO THE

APPELLEE.

KING, CJ., BRIDGES AND LEE, P.JJ., MYERS, CHANDLER, BARNES AND
ISHEE, JJ., CONCUR. GRIFFIS, J.,, CONCUR IN RESULT ONLY.
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